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Post-M ortem Examinations

QUESTIONS

1 Doesthe Post-Mortem Examination Act, Tenn. Code Ann. 88 38-7-101, et seq. authorize
acounty medical examiner, duly elected or gppointed under the provisions of Tenn. Code Ann. § 38-7-
104, to deputize anon-physician investigator to perform the county medica examiner’ s powersand duties
under the Act?

2. If such statutory authority exists, what are the duties and scope of activities of such
investigator?

OPINIONS

1. No provision in Tenn. Code Ann. 88 38-7-101, et seq. authorizes a county medical
examiner to deputize anon-physicianinvestigator to perform the county medica examiner’ spowersand
duties under the Post-Mortem Examination Act.

2. In view of our opinion concerning the first question, we do not address the second.

ANALYSIS

The office of the county medical examiner is established in the Post-M ortem Examination Act,
Tenn. Code Ann. 88 38-7-101, et seg. Thequalificationsof the county medical examiner are set forthin
Tenn. Code Ann. 8§ 38-7-104 (), which providesthat acounty medica examiner shall be aphysician who
either isagraduate of an accredited medical school authorized to confer upon graduates the Doctor of
Medicine degree (M.D.) and who is duly licensed in Tennessee, or is a graduate of a recognized
osteopathic college authorized to confer the degree of Doctor of Osteopathy (D.O.) and who islicensed
to practice osteopathic medicinein Tennessee. The section also specifies the manner in which acounty
medica examiner iseected (or gppointed, in those counties having ametropolitan form of government) and
the compensation to befixed by the county legidative body or other fiscal body of the county, either ona
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salaried basisor “for each death the county medical examiner investigates,” aswell asafeeto bepaidto
the county medical examiner, fixed by the commissioner of health and approved by the public health
council, “for the filing of a satisfactory report of each investigation.”

The powersand duties of the county medical examiner are described in severd sectionsof the Act.
When adeath “from sudden violence or by casudty or by suicide, or suddenly when in apparent health,
or whenfound dead, or in prison, or inany suspicious, unusual or unnatural manner, or wherethebody is
to be cremated” is reported as provided in Tenn. Code Ann. § 38-7-108, “it isthe duty of the county
medical examiner toimmediately makeaninvestigation of the circumstances of the death,” andto record
and processthe county medica examiner’ sfindingsas provided in Tenn. Code Ann. 8 38-7-109. Under
the latter section, the duty to investigate the circumstances of adeath where adeath isreported under
suspicious, unusual or unnatural circumstances devolves upon the county medical examiner, and is
ministeria innature. Dunbar v. Srimas, 632 S. W. 2d 558 (Tenn. Ct. App. 1981). When adeath occurs
under the circumstances set forth in the Act, under Tenn. Code Ann. 8§ 38-7-108 (b) the body “shall not
be removed from its position or location without authorization by the county medica examiner, except to
preserve the body from loss or destruction or to maintain the flow of traffic on ahighway, railroad, or
arport.” Further, neither abody subject to post-mortem examination under the Act, nor afiredeath victim,
shall be emba med without authorization by the county medical examiner. Tenn. Code Ann. 88 38-7-108
(b) and 38-7-116 (b). Moreover, under Tenn. Code Ann. 8§ 38-7-106 (8) acounty medical examiner may
perform or order an autopsy on the body of any person in a case involving a homicide, a suspected
homicide, asuicide, or aviolent, unnatural or suspicious death, and shal notify the next of kinif known or
readily ascertainable. A county medical examiner a'so may, under Tenn. Code Ann. 8 38-7-107, request
adistrict attorney genera to petition acircuit or criminal court judgeto order abody disinterred and an
autopsy performed when a person dies whose death occurred under the circumstances outlined inthe Act,
and the person wasinterred before an autopsy could be performed. Last, under Tenn. Code Ann. 8 38-7-
106 (b) upon request of an authorized officia of anot-for-profit corporation either chartered under state
law or authorized to do businessin the state and certified by the Eye Bank of Americato obtain, soreand
distribute donor eyesand eyetissuesto be used for corneal transplants, for research and for other medica
purposes, the county medical examiner may permit the removal of the corneaor corned tissue from the
body of the deceased person in accordance with applicable law.

Thereare severd referencesin Tenn. Code Ann. 88 38-7-101, et seq. to deputies, assstantsand
pathol ogistswho may be deputized or employed, either by the county medical examiner or by the county
itsalf, under various specific circumstances. Tenn. Code Ann. 8§ 38-7-104 (b) providesin pertinent part:

A county medical examiner, when temporarily unable to perform the duties of the
office, shall have the authority to deputize any other physician in the areato act as
county medica examiner during the absence. If the county legidativebody fallsto certify
acounty medical examiner for a county or if the county medical examiner

resignsor isunableto fulfill the duties of the office during the interim between county
legidative body sessions and a deputy has not been appointed by the county medical
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examiner, the chief medical examiner shal have the authority to appoint acounty medica
examiner to serve until the next session of the county legidlative body.

(Emphasis added.) Further, Tenn. Code Ann. § 38-7-105 (a) provides that when the state medical
examiner’ sfacility isnot available, the county medica examiner “may employ apathologist certified by the
American Board of Pathology, or digible for such certification, to perform an autopsy as provided by this
chapter.” Inaddition, Tenn. Code Ann. 8§ 38-7-105 (b) providesthat any county having ametropolitan
form of government and a population of over four hundred fifty thousand (450,000) according to the 1990
federal census or any subsequent federal census

may employ one (1) or more pathol ogists, certified by the American Board of Pathology,
to be compensated on asalaried basis, as assi stant county medical examinerswho may
perform autopsies as provided by this chapter regardless of the availability of a state
medical examiner’sfacility.

Therefore, the subsequent referencein Tenn. Code Ann. 8 38-7-110 (€) to subpoenaof amedical, mental
health or hospital record needed to prepare a post-mortem examination report pertaining to a case under
investigation under Tenn. Code Ann. 8§ 38-7-106 by “each county medical examiner and their deputies,
assi stants and pathol ogists’ necessarily refersto the county medical examinersand to physiciansduly
deputized or employed, either by the county medica examiner or by the county itsdlf, pursuant to the above
sections.

We find no referencein Tenn. Code Ann. 88 38-7-101, et seg. authorizing a county medical
examiner to deputize anon-physicianinvestigator to perform the county medica examiner’ spowersand
dutiesunder the Act. Thefact that the Act addresses specifically the manner in which the duties of the
county medica examiner may be delegated, either by deputi zing another physician under Tenn. Code Ann.
§38-7-104 (b), or by employing apathol ogist under Tenn. Code Ann. 38-7-105 (a),or by employing one
or more pathologists as assistant county medical examiners under Tenn. Code Ann. § 38-7-105 (b),
underscores our conclusion that the Act providesfor physiciansonly to act in acounty medica examiner’s
stead.

We aso considered any implications of Tenn. Code Ann. § 8-9-101.

The county legidative body is hereby granted discretionary authority to create the office
of county coroner. If such officeis created, the county legidative body shall elect a
coroner who shall hold office for two (2) years, and until a successor is qualified.
However, in those counties that have a county medical examiner, the county
legislative body may vest the duties of the county coroner in the county medical
examiner and shall not be required to elect a county coroner.

(Emphasisadded.) If under Tenn. Code Ann. 88 8-9-101, et seq. acounty legidativebody doesvest the
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duties of the county coroner in the county medical examiner, and hence the duties of the county coroner
essentidly are subsumed intheduties of the county medical examiner, thetwo statutes should be construed
inpari materia. The coroner’ s authority to gppoint one or more deputiesis provided by Tenn. Code Ann.
§ 8-9-105 (a):

Coroners have the power to gppoint one (1) or more deputies, and to require themto give
bond, with security, to save their respective principals harmless, and for the faithful
discharge of their duties.

That provision should beread in tandem with the county medica examiner’ sauthority under Tenn. Code
Ann. 8 38-7-104 (b) to deputize“ any other physcianinthearea” Tenn. Code Ann. 8-9-105 (b) supports
our interpretation:

Inthose countieswhich havethe office of county coroner, the office of deputy coroner or
deputy coroners may be created by private act, and such deputy coroner or deputy
coroners shall be authorized to perform all duties which can now be performed by
the coroner.

(Emphasisadded.) Clearly, when the dutiesof acounty coroner have been vested in acounty medical
examiner under Tenn. Code Ann. § 8-9-101, only adeputy who isa physician would be authorized to
perform all dutieswhich can be performed by acounty medical examiner inwhom isvested the duties of
the county coroner, especialy since under Tenn. Code Ann. § 38-7-106 a county medical examiner may
perform or order an autopsy.

Moreover, under Tenn. Code Ann. 8§ 38-7-102 the Department of Health is authorized and
empowered to create and maintain a post-mortem examination division or service, and

[t]he commissioner of health, acting for the state and with the approva of the governor,
shall appoint achief medical examiner to direct the division or service, and such other
personnel asthe commissioner may find appropriate to the enforcement of the duties
and the powers of this chapter; and is hereby authorized and empowered to spend such
funds as may be appropriated for the enforcement of this chapter.

(Emphasis added.) (Tenn Code Ann. 8 38-7-103 (b) also authorizes the chief medical examiner to
appoint, with the commissioner’ sapproval, any deputy and assistant state medical examiners needed for
regional administrative, professional and technical dutiesaswell as certain educational tasks; these state
medical examiners shall have the same qualifications as the chief medical examiner.)

The Post-Mortem Examination Act thusprovidesfor appointment of personnel other thanthechief
medical examiner in the post-mortem examination division or service as may be appropriate to the
enforcement of the duties and powers of the Act, but does not authorize a county medical examiner or a
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county to deputize or employ non-physician personnd in order to carry out the county medica examiner’s
duties and powers under the Act. Thisfalsunder the principle of statutory construction expressio unius
et exclusio alterius, meaning the expression of onething isthe excluson of another. Had the Legidature
intended to authorize a county medical examiner or acounty to deputize or employ personnel other than
physiciansin order to carry out the duties of acounty medical examiner, it could have so provided inthe
Act, but only physiciansare mentioned asfulfilling that role. Thefact that the Act grants broad powersto
the commissioner of the Department of Health to appoint * such other personnd” asthe commissioner may
find appropriateto enforcethe dutiesand powers of the Act, coupled with the restricted grant of authority
inthe Act to the county medica examiner or county to deputize or employ physicians only to carry out the
duties of the county medica examiner, emphasizes our conclusion that no provisionin Tenn. Code Ann.
88 38-7-101, et seg. authorizes acounty medical examiner to deputize anon-physician investigator to
perform the county medical examiner’s powers and duties under the Act.
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